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Supreme Court Expands
the Coverage Offered by Title VII's
Anti-retaliation Provision

The Supreme Court’s decision in Burlington
Northern & Santa Fe Railway Co. v. White, 126 S. Ct.
2405 (U.S. 2006), [hereinafter “Burlington”] clarified the
scope of Title VII's anti-retaliation provision. In reach-
ing its decision, the Court also resolved the question of
how harmful an employer’s adverse action must be
before an employee’s claim will fall within the protec-
tion offered by the anti-retaliation provision. The Court
held that the scope of the anti-retaliation provision
extends beyond workplace-related or employment-
related retaliatory acts and harm. In addition, the Court
held an employer can be liable for retaliation for action
taken against an employee or applicant that is “materi-
ally adverse to a reasonable employee or job appli-
cant,” and for harm that “deters a reasonable employee
from making or supporting a charge of discrimination.”
This may include employee transfers, or suspensions,
that do not result in a loss of pay, benefits or privileges.

Sheila White complained to Burlington officials
about the harassing conduct she received from her
immediate supervisor. After filing a complaint, Ms.
White was removed from her duties as a forklift opera-
tor and was reassigned to perform the more arduous
and dirtier tasks of a track laborer; however, her pay
and benefits remained the same. Shortly after her reas-
signment, Ms. White filed a complaint with the EEOC
claiming that the reassignment of her duties amounted
to unlawful gender-based discrimination, and was retali-
ation for an earlier complaint she had filed with
Burlington officials. Ms. White filed a second retaliation
charge with the EEOC, after another supervisor placed
her under surveillance and monitored her daily activi-
ties. Shortly after filing this complaint, Ms. White was
placed on indefinite suspension, resulting in a 37 day
suspension without pay, based on an alleged insubordi-
nation claim. Ms. White was eventually cleared of
these charges and awarded full back pay. However,
Ms. White’s suspension for 37 days without pay led her
to file another retaliation charge with the EEOC.
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In District Court, a jury ruled in her favor on both
claims of retaliation and awarded her $43,500.00 in
compensatory damages. Burlington appealed, and
the Court of Appeals, hearing the matter en banc,
affirmed the District Court’s judgment in White’s favor,
but differed as to the proper standard to apply in
determining an actionable claim of retaliation. The
Supreme Court granted certiorari to resolve a split in
the Court of Appeals concerning the scope of the
anti-retaliation provision.

The Court reviewed the scope of Title VII's anti-retal-
iation' provision and the anti-discrimination? provision
and determined that the two provisions protect two dis-
tinct rights, and therefore should be interpreted sepa-
rately. The Court noted that the differences in the statu-
tory language, purpose, and objectives also supported a
finding that the two sections should be interpreted sepa-
rately. The Court noted that the anti-discrimination provi-
sion attempts to secure a basic guarantee of unfettered
access to statutory remedial avenues to address unlaw-
ful discrimination. It stated that the anti-retaliation provi-
sion seeks to preclude employer interference with an
employee’s ability to enforce those basic rights, and
therefore, the Court noted that the scope of the anti-
retaliation provision cannot be limited to cover only
employment-related or workplace-related actions or
harms, because this would not deter the many forms
that effective retaliation can take.?

'42 U.S.C. §2000e-3(a) states in pertinent part:

“It shall be an unlawful employment practice for an employer to discrimi-
nate against any of his employees or applicants for employment
...because he has opposed any practice made an unlawful employment
practice by this subchapter, or because he has made a charge, testified,
assisted, or participated in any manner in an investigation, proceeding, or
hearing under this subchapter.”

242 U.S.C. §2000e-2(a) provides in pertinent part:
“It shall be an unlawful employment practice for an employer—

(1) to fail or refuse to hire or to discharge any individual, or otherwise to
discriminate against any individual with respect to his compensation,

terms, conditions, or privileges of employment, because of such individ-
ual’s race, color, religion, sex, or national origin. 42 U.S.C. §2000e-2(a).”

*See, e.g., Burlington at 2412, citing Rochon v. Gonzales, 438 F.3d at
1213 (FBI retaliation against employee “took the form of its refusal, con-
trary to policy, to investigate death threats a federal prisoner made
against [the agent] and his wife”); See, also, Burlington at 2412, citing
Berry v. Stevinson Chevrolet, 74 F.3d 980 (C.A.10 1996) (actionable
retaliation found where employer filed false criminal charges against for-
mer employee who complained about discrimination).



(“Anti-retaliation Provision” cont.)

After clarifying the broad scope of the anti-retaliation
provision, the Court emphasized that the provision does
not protect against all retaliation; it protects individuals
from retaliation that results in an injury or harm.

The Court also reexamined the various standards
applied by the circuit courts in determining an action-
able claim of retaliation, and adopted the standard
applied by the Seventh Circuit and the District of
Columbia Circuit. The Court established a general “rea-
sonable employee” standard that requires a plaintiff
alleging retaliation under Title VIl to show that a “rea-
sonable employee would have found the challenged
action materially adverse,” such that the action would
have “dissuaded a reasonable worker from making or
supporting a charge of discrimination.” Washington v.
Ill. Department of Revenue, 420 F.3d 658, 662 (7th Cir.
2005). The Court endorsed this standard to ensure that
the anti-retaliation provision protects against significant
harms and objective reactions, rather than trivial harms
and subjective feelings.

In this case, the Court focused on how harmful an
adverse action must be before it came within the scope
of the anti-retaliation provision. The Court held that
Burlington’s reassignment of Ms. White to perform the
more arduous duties within the same job description,
and its decision to suspend her for 37 days without pay,
were materially adverse and could act as a deterrent
that might reasonably dissuade her from filing her claim
of discrimination, and, therefore, were retaliatory.

WHAT DOES THIS MEAN?

The Supreme Court resolved a split in the circuit
courts concerning the type of employer actions that could
be considered retaliatory for a private employer. It reject-
ed the notion that to prevail on a claim of retaliation, a
complainant must have suffered an ultimate employment
action, such as termination or demotion. Instead, it found
that the complainant has to show that the action at issue
“might have dissuaded a reasonable worker from making
or supporting a charge of discrimination.” Therefore,

more creative and subtle forms of employer retaliation
may be actionable.

WHAT SHOULD YOU DO?

Representatives should advise complainants to
maintain a complete and accurate record of events,
which led them to file a complaint of retaliation.
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Representatives should also consider the factual cir-
cumstances of each case to determine whether and
how to pursue a claim of retaliation.

THE DC GOVERNMENT
CORNER

Did you know that within the District of Columbia gov-
ernment there is an agency charged with the responsi-
bility of adjudicating discrimination issues, increasing
equal employment opportunities, and protecting work-
er’s civil and human rights—including those of DC
Government employees? The DC Office of Human
Rights, (OHR) is that agency! It is located at 441 — 4th
Street, NW, Suite 570N (Judiciary Square Metro stop) in
Washington, D.C.

In accordance with the DC Human Rights Act of
1977, as amended, DC Official Code Section §§2-
1401.01 et seq., (Act), the District of Columbia prohibits
discrimination on the basis of: race, color, religion, nation-
al origin, sex, age, marital status, personal appearance,
sexual orientation, family responsibilities, disability, politi-
cal affiliation, and matriculation, actual or perceived.

The OHR also protects DC Government employees
who have been victims of retaliation due to their previ-
ous participation in a Title VIl or D.C. Human Rights Act
based action.

Among other things, OHR:

- Investigates and processes complaints of
unlawful discrimination in employment;

- Protects District Government employees’ equal
employment rights;

- Reviews, approves, and monitors the
affirmative action plans of all District
government departments and agencies.
This includes review of special departmental
programs for the disabled;

- Conducts hearings on major issues affecting
the protection and promotion of human rights;
and

- Assesses local and federal laws and policies
with respect to discrimination.



(THE DC Government Corner cont.)

PROCEDURES:

Any employee of the DC Government, who believes
that he or she has suffered unlawful discrimination on
the job, may file a complaint with OHR within 180 days
of the occurrence or discovery of the discriminatory
action. DC Government employees, however, must first
consult with, or meet with, their agency’s EEO
Counselor within that 180 day period prior to filing their
complaint with OHR, except DC Government employ-
ees who allege discrimination based on sexual harass-
ment. DC Government employees who allege sexual
harassment can file their complaints directly with OHR.

After OHR receives a complaint, it investigates the
complaint and will work to settle the employee’s complaint
through mediation. If the case cannot be resolved through
mediation, the Commission on Human Rights (Commission)
will assign it to a hearing examiner. The examiner will
schedule a status conference, prehearing conference,
hearing, etc. All decisions issued by the hearing examiner
are reviewed by the Commission, the tribunal panel.

The Commission may issue an order in an employ-
ee’s favor, and it may grant injunctive relief, or award
damages including front and back pay, compensatory
damages, civil penalties, and attorney’s fees, if the facts
presented support a finding of discrimination. Appeals
of all Commission decisions may be brought before the
D.C. Court of Appeals.

Note that while DC Government employees may file
complaints with OHR, they also may file with the EEOC.
Therefore, DC Government employees must choose
whether to file their complaint at the OHR or file it at the
EEOC on matters protected under Title VII. This deci-
sion must be made at the beginning of the process.
Cases that have been processed by the OHR are
appealed to the D.C. Court of Appeals; cases
processed through EEOC are appealed to the EEOC
Office of Federal Operations.

WHAT DOES THIS MEAN TO YOU?

Any person who works in the District of Columbia,
including any DC government employee, may file a dis-
crimination complaint with OHR against any District of
Columbia person or organization, regardless of the
employee’s residency, if he or she believes they have
been the victim of discrimination. The alleged discrimi-
nation, however, must have taken place within the
District of Columbia or in a District government agency.

WHAT SHOULD YOU DO?

Local union representatives should contact their
AFGE Local President, District Women's or Fair
Practices Coordinator, or National Vice President, to
request direct representation on a discrimination com-
plaint. If the EEO Specialist is unable to provide direct
representation, the EEO Specialist will provide guidance
in-the pursuit of your claim.

EEOC Holds that Reassignments
are Accommodations
of the Last Resort

In Galvan v. Department of the Air Force, the com-
plainant, a Training Specialist with the Department of Air
Force's 97th Services Squadron (from 1995 until
February 2002), was responsible for the Squadron’s
Training Program. The Program involved training all offi-
cers; enlisted personnel and civilians. His work sched-
ule was Monday through Friday, 7:30 a.m. to 4:30 p.m.
During the months of December 2001 thru January
2002, the Complainant was absent on numerous occa-
sions for diabetes testing and other medical appoint-
ments related to his heart condition.

Management expressed to him that his absences
were a problem and that “the training program was an
integral ingredient to the squadron that could not be left
unattended for any length of time.”

In February 2002, without assessing the
Complainant’s need for accommodation, the Agency
detailed the Complainant to the Community Center
where he would perform the duties of a Recreation
Specialist.

The Complainant worked rotating shifts at the
Community Center with two other employees. The
three main shifts were 8 a.m.to 4 p.m., 12 p.m. to 8
p.m., and 2 p.m. to 10 p.m. The schedule was posted
one month in advance but remained subject to change.
The employee taking the 2 p.m. to 10 p.m. rotation
would also work those hours on Saturday, as prescribed
by the Center’s work schedule for that day of the week.

A short time later, the Complainant’s physician
advised him that he should avoid stressful situations.
The Complainant in turn advised management of his
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Become a National Office Equalizer!

An Equalizer is a trained experienced EEO Representative.

Have you:
Taken EEO Training (AFGE training, EEOC, or other source)?

Represented individuals in the EEO process ?

For More Information on Becoming An Equalizer - Complete and Return the Bottom Portion to your
Local President, Council President, District Coordinator, or NVP.

NAME: AGENCY LOCAL DISTRICT

ADDRESS:
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physician’s recommendation, and that he felt the
Recreation Specialist position was too stressful.
The Complainant asserted that the stress arose
from being left to work alone, having to answer the
telephone, coordinating projects, and dealing with
frequent changes to instructions and irate cus-
tomers. Management, without engaging in any
interactive dialogue, disagreed with the
Complainant, and expressed that the position was
not stressful and ignored the Complainant’s
request for accommodations.

Moreover, the Complainant advised manage-
ment officials that he was unable to take care of
his diabetes because of his irregular work sched-
ule and lack of rest periods. In addition, he
requested to be returned to his former position as
a Training Specialist, a position that afforded him a
regular schedule.

AFGE successfully argued that detailing the
Complainant to the Community Center was not a
reasonable accommodation, that reassignment
is the accommodation of last resort, and that the
Agency failed to engage in an interactive assess-
ment of Complainant’s requested accommoda-
tions which included returning him to his former
Training Specialist position and adjusting his
duties in that position.

American Federation of
Government Employees, AFL-CIO

Women’s /Fair Practices
Departments

80 F Street, NW
Washington, DC 20001
202-639-4006 (Voice)
202-639-4112 (Fax)
www.afge.org

An EEOC administrative judge ruled that the
Complainant was covered by the Rehabilitation
Act during the time that he was unable to control
his diabetes, and that the Agency failed to reason-
ably accommodate him by not returning him to his
Training Specialist position.

WHAT DOES THIS MEAN?

An agency must first establish that there is no
accommodation available that will enable the
employee to perform the essential duties of his or
her current position, before it reassigns the
employee to another position. Reassignment is the
accommodation of last resort and an agency must
always engage in a discussion with its employee in
order to determine what type of accommodation
will serve the needs of the employee and this is not
an undue burden for the agency.

WHAT SHOULD YOU DO?

Make sure that there are no accommodations
available that will enable you to perform the
essential duties of your current position before
being reassigned.
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